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Seniority Rights 
and Title VII 



Martha M. McGarthy 

McCurlHy is jsrofessor of educatipnal law and Associate Dean of the Faculties 
at Indiana University. Prior to joihihg the Indiana University faculty in 1975, she had 
A a university instructor and a central office administrator. Dr. 
McCarthy received her doctorate in cducatiohal adrtiihistratidh frdrn the University of 
fA'^"^*_^*L*^r^_t'5^ ^^^^ received the VVil« Mernorial Award for the 

outstanding dissertationJn education. She has made numerous praeiitatibris irgardfrig the 
"^^L*^?*^ and has writteri ex- 

tensively in the field of school law. Dr. McCarthy hu dii^cted or c»>directed several 
cducatidhal projects and currently serves as president-elect of NOLPE. 

Senidrity credit is increasingly impprtaht in the nations work Force. 
Unlike other criteria used to award job t^nefits, such as merit ratings, 
the primary feature of^ seniority sy^ "is that preferential treatment 
is dispensed on the basis of some measure of time served in 
eniployiTsent."* The principle of seniority bfteh is Us^ to calculate 
fringej>enefits such as vacation time arid eligibijity for insurance and 
retirement programs: More significantly, seriidrity freqUeritly is used to 
establish ^priority li^ for promotions, special trairiirig prdgrarps, and 
other job opportunities and to determine the order of persdririel layoffs 
and recall privileges (competitive seniority); Senidrity prdvisidris are 
the focus of sttbsUntid ajt«ition^t the bargaining table^ arid rid aspect 
^of collective bargaining agreements has a great§p-^pact dri the 
economic security of individual employed. The^upreme Court has 
r^ghjzed that "competitive status" seniority "has become of dver- 
ridihg importance, and oae df its major functions is to determine who 
gets or who keeps ah available jbb/^ 

During the past twb decad^rsehiority rights have Been the source of 
a large vdluriie of emplbymeht discrimihation litigation. Victims of 
^?^^j'?_^!^J^l^^'yJ^j*^ prdrildtidri practice have sought seniority 

adjustments and have challeriged the iegality df rieutral seniority 

j . California Brewers Ass'a¥.Bryant^444 0.5.598^^)6 ( 

2. Humphrey v, Moore, 375 U:S: 346-347 (1964). See B. Aaron. Kefhciidns on 
iHeXegat mture and EnforcedbUity of Seniority nights, 7S Habv. L. Rev. 1532. 1535 
(1962). 
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5ystems^that aiiegedly p^^ effects of past dis- 

criminatory practices. Aiso, siteration^r in the application of seniority 
provisions to ^ve preference to women and minorities have resulted 
in charges of "reverse discrimination;" Suits have focused on the equal 
protection clause of the fourteenth amendment and TTtfe^VI and Title 
VII of the eivH Rights Act of 1964. Because of the breadth and com-'' 
plexity of the legal issues, this chapter is limited to an analyisis of 
seniority rights under Title VII. 

LEGAL CONTEXT ^ ^ 

Title VII, as amendal in 1972, bars discrimination in public and 
private emplbyiheht on the basis of race, cblor^ sex, national ori^n, 
and religion and covers hiring, prbmbtibh, compensi^ion, fringe 
benefits, and other cdhdi^SLhs bf eiriplbyirielrii. Title VH claimants 
miist meet certain procedural requirements In filing charge; apd must 
pursue appropriate state and federal administrative remedi^ before in- 
itiating a fiederal lawsuit.' When judicial review is prbperly evoked, 
the federal court hSs two primary tasfe. It must first determine 
whether Title VIFs prbvisiphs have b^h yiblat^, and if so, it must 
then fashion apprbpnate relief. Sehibrity rights have been at issue in 
both phases of Title VII litigation. . 

Two legal theories have been judicially develbped fbr use in assessing 
^ Title VII claims. In suits alleging that ah employee has received 
discriminatory treatment^ the employer's Unlawful motives must be 
proven': An employer can rebut an inference or prima facie case bf 
disparate treatment by articulating. a nondiscriminatory reason for the 
enlipioymlnt action^ The plaintiff retains the burden of proving that the 
a^sserted nondiscriminatory reasons are mere pretexts to mask inten- 
tional 3iscriniination: In contrast, where neutral pracjtices are chalieng- 
ed as having a disparate impact od members of protected groups, proof 
of intentional discrimination is not required; After a prima facie case 



3- For example, in _stat« with _r?'P_«dl^Jor dlscri 

P'^*?tj9«SL«n IndiyjkluaLcai^^^ Mc^liri^es with the Equal Empioyment Opportunity Com- 
mUsion (EEOC) until 60 days after state proceeding have been tnttUted, onlen Juch prd^. 
ceedijJgs have been earlier terminated: A claim must be filed with EEOC within 180 days of 
the aljegcxl discHmihatbry act or within ^ days if the^claim his been filed with a state or 
local agency. If the EEOC has not dismiss^ the charges, filed a <3yil_«ctiqn. or entered into 
'^.PonciHatignji^wment wi I SO days of the charge being f iled^ the individuai m^ust be 
given notice that within 90 days a civil action may be initiated: 42 U:S:^: } 2000e-5: The 
United Stata Supreme Court has niled that the statutory time limitation for filing Title VII 
"5*A^* i^*!*^*^^"*^ P'*^'^"^**^ to « federal court a^^ ^J^^i^X^ yf^^yP^^ 

estoppel, and equjjable tolling "to honor the remedial purpose, of the iegislation as a 
whole." Zipes v. Trans World Airlines. Inc., M)i2 S. Ct. 1 127. 1 135 (1982). 
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of discriminatory impact is- ^tablished, the burden shifts, to the 
employer to prove that the coiitested practice is k legitimate business 
he^ssity,* 

Title yi insulate seniority systems from disparate impact suits to the 
extent that emplo^^ers are allowed to "apply different standards of cbm- 
pehsatibh, or different terms, cbhditibhs, or privileges of emproymeht 
pursuant to a bona fide sehidrity or merit lonj as ihtehtiohal 

disc rimirigt ion is not involved.' Substantial Title VII litigation ha.s 
fcicused dh what cdristitutes a bona fide sehidrity systepi arid the scdpe 
of ininiuriity prdvided td such systerils U rider Title VII. 

Orice a Title VII vidlatidri is established, federal courts are em- 
powered with broad authority to "order such affirmative action as may 
be appropriate, which may include, but is not limited to, reinstate- 
ment or hiring of employe^, with or Without back pay . or any other ;^ 
equitable relief as the court deems appropriate:"* However, Title VII 
stipulates tha^ nothing contained in the law ^'shall be interpreted to re- 
quire arfy employer ; . ; to grant preferential treatment" based on race 
to remedy a de facto racial imbalance in the employer's work force.' 
Sensitive questions have arisen over the nature of equitable relief (^.g. , 
retroactive seniority; hiring, promotion, and layoff quotas) necessary 
to compensate fox prior discrimination. Under what circumstance 
must seniority adjustments l>e made and how much discretion do 
employers have in modifying the bpNeratibn bf sei)ibrity systems to give ' 
preference to womeh and/or mihOTid^? Cas^ in which the judiciary 
has addr^ed th^e and related Title VII issu^ are analyzed in the 
folio wing sections. 



RETROACTIVE SENIORITY 

Seniority rights often have become the focus of cbhtrovcrsy after an 
employer has been found gliilty of employ meht dikirimihatibh under 
Title VII. Plaintiffs, whd have been victiriis of discHmihatory hiring 
arid prbriibtibri practices, have sdiight retroactive br yebftstructive 
seriidrity td restdre therii td their prdper place iri relatidq td dther 
eriipldyees. 

In a significant 1976 decision, Ffanks v. Bowman transporfafion 
Company, the Supreme Court lield that minority plaintiffs who were 
denied employment because of race after the effective date of Title VII 

Irdr • discussion of these stimllrds, iee M. McCarthy; Discrimination in Employ. 
The Evolving Law (NDLPE Mbnbgriiph 1983), it S-7. 
42U.S.C. § iS)(X)€s2jh). 

42ia.s.e. f 3eob<s5(g). 

42U:S:e: §2000e.2Cj); ; 
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were entitled to bribrity hiring^^^ retrSactive seniority to the date of 
their rejwtcRl ap^icad eoart did not order the employer to 

modify its hegotiated seniority system, bat rathe^to award seniority 
that the plaintiffs should have earned to malce them "whole." Witjjout 
retroactive seniority for the unlawful refusal to hire, the majority 
reasoned that the plalhtiSs could never obtain their rightful place in 
the seniority hierarchy. The burden was placed on the company to 
prove thjit individuals who reapplied for the jobs in question had not 
been Victims of the discrimihatbry hiring practice>Despite the dis- 
senting Justices' cbhcerhJiiat "the ^hbmic benefits awarded 
discriminatioh victims >^mld he derived hot at the expense" of the 
empidyer btK at the expei^ of other wbrkers^"* the majbrlty concluded 
that with respect to competitive statu| benefits, it is "pr«;urtiptively 
necessary" for the burden <if prior racial discrimihatibn tb be "divided 
among discHminatee arid hohdlscrimlhatipe/'^^ 

In the latter 196bs^ and early 1970s several f^eral appellate courts 
''^l^Rf'^^i^^ ^"!ority to individuals where neutral seniority 
systems perpetuated^iscriraination even though the discHmihatbry 
practices occurred pSor to the effective date of Title VII," These 
courts reasoned that "Congress did not intend to freeze an entire 



/ SL^gtU.S. 747 (l?76^^ VII can be 

denied merejy_ because majority group of empioyees v^ho have not suffered dlscrimJhi- 
tion will be unhappy ftboaUt^ there will be little hope oCcaitectihg the wrongs to which 
the Ac^is^iroctedV at 775, dHng United Stites y. Bettilehem Steel Corp^. 446 F.M 
652. 663 (2d Cir. 197^ . SrrflSfl Frecz«y. A^^^ Tenn. 
'^M) ' ^^Ich ihe fj?deral dlstrL^^^^ reepgnized that despite the conflict between the 
award of increased seniority rights to one employee and the econojtiic inCer^fs of other 
employees, it is reasonable for pereons "innocent of wrdhgdpirig to bear some burden" to 
compensate for past discrimihatibn. 

^^24 y.S. at 789 (Powell, J , di^^^^ would have 

Pf^J^'ir^^ a fPoi^eUry aw discrimination victims rather than an award 

of retroactive seniority which disadvantages innocent employed instead of the employer, 
id. Hi 78D-781_(Bu£ger, C: J:, concurring In part, dissenting in part). 

'P*ddle ground bet^ "complete reHef' whiciy would deprive no n- 

discriminatecs of seniority obtained- because of iHegaL discfimtnAtion against rnlnoHti^. 

11. Seir, e.g., Nance v^.Uision. Carbide Corp.,^540 F.2d 71&-(4th Cir. 1976). cert, 
denied, 431 U:S. 953 (1977); Sabala v. Western Cilette, Inc., 516 F.2d 125J (5th Cir 
^1975). iMCaiedMrid rerHaru^, 431 U.S. 951 (1977); Russell v. American tobacco Co., 528 
F.2d 357i(4th_Cir. 1975^ c^rt- dmted, 425 U.S. 935 (1976); Rogen v. IntematlonalJ'apef 
Co., 510 2d 1340 (Sth Cir. 1975), tummatUy fgtt^ted and Ttmand^ ATZ VS. 809 
(1^75); HaiBton v: McLean Tfucklng^ Co., 520 F.2d 226 (4th Cir. 1975)^Johnsori v. 

^oodycar Tire and Rubber Co., 491 F.2d 1364 (5th Cir. 19741; V^^P^ St^at^ v. 

•^hcMpcake and Ohio Railway Co.M7l F.2*582 (4th Cir. 1972), crrt. denied wb nom., 
RaJlroadJrainmen y. Unitc^^ 939 (1973); United Stat« Bethlehem 

Steel Corp., 446 F.2d 652 (2dejr. 197J)^Roblnsoitv: LoHllard Corp:, 444 F.2d 791 (4th 
Cir. 1971)^ dtsmmM, 404 V S. 1006 (1971)^ United Papermakcri and Pap^^^vorlcers 
v: United States, 416 F.2d mO (5th CJr. 1969), cert. d^ied, 397 U.S. 919 (1970); United 
States V. Sheet Metal Workers, lot., 416 F.2d 12b (8th Cir. 1969). 
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seniority system superimposed on a blstory 8f employ JS XSSnf 
t.o^ .s so wel set4d th« extended discussion is unnLssary 

Sm^^!!' 'V^^ ^"^""^ ^ ^'^^ United 

^^^P ^ ^^^^J^^^^^rlty system do« not become unlawful 
simply because .t operate to "freeze" the adverse ihlpact of pre-S t^e 
- . VII d«cnm.nat.on:- The Court reasoned that the seniority sysSm at 
«ue was negotiated and maintained free from any di^cri^inaSr^^ln 
tent even though it perpetuated an advantage give^ to white 
emp oyees who had accumulated greater seniofity^hTn ^in'r^ 
'"^^' "^^ly^^^^ ^i-^rm «f pre^Act discrimination in a par icu Ir 
job category. The majority cdnduded that "the ^ongr^idhYl fud. 

ims and thereby d^^troy or water down the y^ted seniority rights of 
employees simply because their employer had engaged in dL S^s 
tion prior to passage of the Act."" 8 8 m aiscrimma- 

Aj^!'^l''^ '^'^^' "^'^y applicants whb suffered on^y pre^ 
Act discrimination, the majority agr^ with the lower courts Sit V c 

FindinV'"'^; H ''P"'"^"""- endUed to seniority adjustments 
^^^U^'^^'^^^'' ^ practice in'a speciSc J^ 
category, the Court reasoned that minorities who had applied for he 
jobs were pr^uniptively entitled to be "made whole!" uS^The com 
pany could substantiate that its post-Act refusal to pla^ a gSn Slnori 
ty applicant in .u.h i position was not bas^ m its dit'^rnSory 

12. puirlM V, Philip Morris, Inc:, 279 F. Supp 505 sie /E D Vs ,Q^^ ' 

dl«h«gea under . wtn.g^* * 
timely chKgsJi tH^^^L^ offd^ 7 

Supreme Coiirt held that an emDlbver wi. i^V „kir-.d^o ^^T^'*'*' 'he 
modate the rellgloui pric«ce, of iTeSoSve^ 
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policy. The Court majprityturther reasQnedihat employees who had 
not submitted futile applications for the Jobs i1|^qu«tipn were not bar- } 
red from ah award of retroactive seniority if they coal d carry the dif- 
ficult burden of proving that th^ would have applied for the positions 
but for the company's discriminatbiy pdlicies:rThe denial of Title VH 
relief on the ground that the claimant had not formally applied for the 
job could exclude from the Act s coverage the victims of the most en- 
trenct)^ forms of d^riminatibh.'*»7 llbwe^^^ the majority reached 
*!^*^_^?^^ J^tro^^tive seniority could not be given to a date earlier than 
the Act's effective date. 

The United Stat« Supreme Court recently affirmed a decisldn in 
which the Second Circuit Court of_Appeals Orderefl seiilbri^ "ad- 
justments for victims of an employment practice that lock^ iii a 
discriminatory method of maklog hiring decisions (in contrast to lock- 
ing in the ^ecls of pre-Titlef^II discriihihationj:" The app^ court 
recognized that under Tedmsien, a meritorious Title VII claim against 
a municipality requires a disc^ act after March 24, 1972J^ 

rather than a prior act wh(»e effects are perpetuated through a facially 
neutral seniority system. The court found ^hat after 1972 the fflty of 
New York conditioned employment eligibility on scorra on tests which 
were not validated as Jbl^related and had a disparate impjact oti blacks 
and hispanics.. This practice was considered to be a continuing policy ^ 
of discrjpilUiation whi^ ended only when the last persbh wa^hired off 
^tljeJists. J^e* court retaoned that Since the charge was tintely filed 
within aoO^ays of the ll^t discriminatoryj^cj, minority employs ^hb 
had suff^f^ from the discriminatory hiring practice since 1972 were 
entitled to back pay and retroactive seniority." 

- ^li - • ^ 

Jt6x43l U S jtJ356-?76: 

- 17: 7d at 367. See dUd Asibciation Against D^rlmin'atidn in Employment v. City of 
Bridgepbrt. 647 F^2a 2^ (2d_C^^_JM^). _crr<. rfrni^ff. 454 U.S. 897 X1981) i — 

18. Cuandians As*n y, Xliyil Service Com m* a of the City of New York, 633 F. 2d 232 
(2d:Cir. 1980). affd, 103 StCt. 3221 (1988): This case alsq Involvwl a retjiiest for relief 
under Title VI which prdKibits discriiniDation against p^^^ns on the basis qLracei color, 

""i^^"^ Pn^g^*!"* or «ctiylU^^ fupds. The Supreme.CQiirt af- 

f^r'^ed'<he app^jx)u>t s discriminatory intent il not essertfial to atabteh a 

Title VI violafion but that a priVate plaintiff can recover ohly ihjuricAve, ndhcbn^nf 
satory relief for a d^eildaht's uriihtehtibhal violation of Title VI. 

19: Before the 1972 amendments to Title VII, the Act did hot apply to public ^ 

employers. ' 

_ In_Acha V. B^me^MO F.2d 57 (2d Clr. 1978), the Second eireolt Court of Appeals: 
also_ ruled that In challenging « contlnuots^lscriminitory polftJy, thechirgc rMsed only be 
made within the statutory^llmiUtioriJbUbwing the last occurreiwe of discrimination. But 
see Bronze Shidds, Inc^ v. New Jersey Pcpartn^hi of Civil Scrvicrf^ 667 F.2d 1074 (3d 
Cir. 1981), in which the Third Circuit Court of Appeals ruled that the use of ■ hiring list 
"^'DPiied from the results of a discriminatory test gl ven to Job^ipplicang did not cbristltu te ^ 
a continuing^ vioiirtioiL of Title VIK The Tltlc Vf I clalin was"tHsml»ed Becau^ the chirge ' 
was not filed WitK EEOC within 180 days of the creation of the li^. ^ 
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tion 'l^^^ll^^.lf^- theiMiability for hiring discri^ina- 

BONA FIDE STATU^ ■ 

TmmJ^^^^^-'''y systems that lock in the efficts of pre- 
iitle VII discrimination are not unlawful, an assrasmerit of xvh^fh^r • 

mmm^m 

23 . 645 F.2d at 193; 
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are focal points ?or deciding "whethe^ there has beeii purposeful 
discnmination in connection with the establishment or continuation of 
a sen.onty system" which is "integral to a determination that the 
system is or is not bona fide. Based on evidence that the seniority 
system at .ssae was adopted when Job segregation was standard 
operating procedare and was maintained in part to discourage black 
^orkers^ from transferring into specific bargaining units, the court 
fouixd that the system was not bona fide. The court noted that black 
employees were forced to "commit seniority suicide" to enter depart^ 
ments from which they were previously excluded unlawfully because of 



race. 



Two years earlier,- however, the same court upheld a seniority 
system as bpnatide under Title VII because the long-^tablisfied ^tern 
had been ado|)ted without any intent to discriminate.*' Noting that the 
employer's hiring practices had been nondiscriminatory for over ten 
yea^and, that individual employees who w^ere laid off under the 
.systeTfh had not themselves been victims -of prior e/nployment 
discr.mmat.bri the court held that the use of seniority in determining 
layoffs was^n\>t unlawful despite more blacks than whit« being 
discharpd. The court endorsed the use of a "last-hired- first hired" 
policy for reducing personnel even if it resulted in the elimination of 
blacks from the company's w6rk force; The third Circuit Court of Ap- 
peals similarly found that a company's collective bargaining agree- 
ment, stipulating that personnel would be reduced On the basis of 
reverse seniority, did riot unlawfully frdstrate the objective of increas- 
ing: the percentages Of remale and minority employees through affir- 
mative action in hiri-rig." The court rea.soncd that in spite of the 
disparate impact of .seriiority:based layoffs on women arid minorities 
f u- pr^icfice was not subject to Titfc VIl attack without eviderice of 
discr.mmatory intent: In 1979 an Alabama federal district court also 
uphe d a seniority system as boria f ide because an assessment of the 
_total.ty of circumstances - iridicated that purposeful discrimiria: *■ 
ion was not involved, even though the system did not satisfy one of the 
tour criteria described previously." 

Iri several Title Vii c^^^^^^ been- called on to determine 
whether specific employment practices are part of bSna fide seniority 
— _ V- 

sJtfci*T^T ^ .^*°^'''i1^r5^l'^^ RtUnp Go:, 559 F.2d 310. 350-352 (5.h dr. 1977) 
9< a, r^-'^" U.S. 32?. 355:356 (1977^ 

Co^ 5.^ F'2d41 SSi!^r'l7sT°' °' ^ ^^''^ Can 

AvS#^?:i:f^ijl-'^^g' ^ - toe,, Vm^ of .He-,„rl Bhd. ,f E.^. 

27. f-^ulkner v. Republic Steel Co.. 30 FEP 555. 563 (N.D. Ala 1979): 
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systems and thus immunized from dfaparate impact suits. The Ninth 
Circuit Court of Appeals found that an employer's criferia for 
distinguishing between temporary and permanent employees (a tem- 
porary employee must Work at least 45 weeks in a single calendar year 
before becoming a permanent employee) was not part of a bona fide 
seniority systeif)^ therefore, pi alntijrs could establish a Title VII viola- 
tion by proving that the pblicy had a disparate impact on minorities." 
The appeals cpurt found the rule to be a cjassjfication device for 
deterrnining who attains permanwit status, noting its susceptibility 
to discriminatdry application because disfavored employees could 
repeatedly be laid off prior to attaining 45 weeks of service in a year 
However, in 1980 the Supreme Court reversed the decision, concluding 
that the 45- week requiremerit; which focuses on length of employment 
and estabiishd&a threshold standard for entry into the permanent 
employee ^eni^ity track, is a cbmpbheht of a seniority system within 
the mean|ng of Title VII." The case was remanded to give the plain^ 
tiffs an opportunjty to establish that the seniority system is not bon# 
fide in that it is grounded in intentional discriniinatipn. 

More recently^ the Supreme CdUrt rUled in Amert^Tob^cBo eom- 
pany V. Patterson that several lines of prdgressibh for job^arieement 
. ^ylth a disparate impact on women and minorities- cbhsUtut«n*bona 
fide seniority system that was not vulnerable to being invalidated 
under Title VII without evidence of discriminatory intent.» The \ 
Fourth Circuit Court of Appeals had reasoned that even if the Job pro- J 
gr«Bion lines were part of a seniority system, the practice was subject * 
to a disparate impact juit because of iti pcst-Act adbptibh." Applying 
this lo^c, the appeals court fiad found a Title VII vidlatibh because the i 
use of the progrwsion Hn^Kivas no^Jostified as a bijsiribss nec«sity 
Disagreeing, the five member Supreme Court majority QondUded.|hat " 
proof of discrimihatory intent 1^ necessary to invalidate either pre- or 
post-Title VII seniority systems. The. majority riated that if post- Act 
seniority systems were subjected to disparate impact suits, bmplbyers 
would be discouraged from modifying their pre-Act systenis to make 
them more equitable. ^ , :■, 

Three of the dissenting^ }ustit« in Americon Tofcacw Srgued that 
__ TitleVn's exemption for bona fide seniority systems was iiitended to 
cover only those in operation prior to the effective date oF the law 
because Congress referred to the "applicatidh" rather than "adoption" 

^' E:^^*7", ff^^ vacated and yemanded, 102 S:,CL 1534 (1982) 

31. id., 634 F.2d at 749. • / V\ ff-\ ' 
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'of such systems. Justice Stevens, in a separate dissent, argued that 
post: Act sehiprity systems should be subject to the same antidiscrimina- 
tion staridards.ttit apply to hiring^ promotion, discharge, and cdm- 
pensatibri practice, reasoning that such s^tems cannot be considered 
bona fide if they have a disparate impact and^are not jostlfied by M 
legitimate business purpose.*^ But the majority was not penuaded that 
Title .VII's immunity from disparate impact suite applte only to 
senidHty sj^tems adopted befoi^ the effective date of the Act: 

In another 1982 decision^ PMrnan-Siandard t?. Swint, the Supreme 
Court admonished the Fifth Circuit Court of Appeals For substituting 
its Judgment for that of the trial Murt in determining whether a 
seniority system was bbha^ fide.»* The trial court had found no ' 
discriminatory intent in c^Sfiectibh with the: cjhallenged seniority 
systemj but the appellate cbuit reasoned that the obnt^ted system was 
grounded in intentional racial discrirhihatipn, precluding Title VII im- 
munity as a bona fide seniority systein. VacaUhg Uii^ decision, the 
Supreme Court noted that a fihijihg of ihtentiohal discrimination is 
sufiject: to the "clearly errdhebus''' standard of civil procedure (Rule 
52). w The majority held that the appellate court's assessnleht of inten- 
tional cliscriminatiDn based dh the evidepjce was a finding of fact to be 
made by the trial court and ndt a questibri bf law br mixed qu^tibn of 
fact and law permitting independent assessment by the appeals court. 

JusUce Marshall, dissentiijg, asserted that the appellate court's ac- 
tion was consistent with the clearly errdnedUs standard, nbtihg that the 
court declared its "defihite and firm cdnvictibh that a mistake has been 
made. '" Moreover, he reasoned that while appeals courts have been 
especially reiuctant to resolve factual issues which depend oh the 
credibility of the tesirmony of witnesses, such defeKence is nbt required 
where thS lower^ourt's findings of fact are entirely^ase#dn documen- 
tary evidknce. He contended that the^appeais court fdllbwed well 
established^al principlesjn concludirig^t it was'*crystal clear that 
cbrisideratioS^f race permeated the negotfetion and the adbptibn bf 
the semority system in 1941 and subseqp^t negotiations thereafter. 
However, the Court majority was not c^to^i need that the appeals court 
af)plied prbper standards of appellate iiB^ew: 



32;^ /^..•102 S. Ct; at 1543 (Brchhan. J., dissenting). JusHccs Marshall and Blackmun 

'joined in the di^ht^ _ 5 _ _ _ __ _ * / ' 

33. Td. at l547-1549JStevens, J., di^ntin^. 

34. 624 F.2d 525 (5th Cir. i§80). rev'd anH remandfd, 102S. Ct. 1781 (1982). Seeatso 
Terrell V. Ujifted Stat«Pipe & Foundry Co.. 30 PEP Gis^ 1515 (5th Cir. 1983). 

35. Fed R. Civ. P. 52. _ ^ _ 

36. 102 S. Ct. at 1793_(Marshail. J., dissentfng)^/)rtng 624 F.2d it 533. 

37. Id. at 1798, gtwHng 624 F,2d at 532. 
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.^gotiated cdlectlve bargaining agreements in concluding that 
challen|ed s^^^^^^^^ ire bona Hde. it is not impossible For 

vn the operation of a seniority system violaU 

J^'^^^J^l^'^' ^^i^' in 1982 the Seventh Circuit Court of Appeals 
found that a umon negotiated and maintained a seniority system ^.ith 
Lhe mjent and effect of having a disparate impact on black workers " 
Ihe _barga,ned seniority system made it difficult for minorities to 
^ransfer .nto a specific bargaihihg unit and to obtain certain S>s 
Evidence indicated that whites transferred into positions* within ihS 
_ unit with full carry-over seniority, while blacks were discouraged from 
doing so Based on its finding of discriminatory intent. ;the appeals 
under Tit"^. VH ■"""^^'"^ '^'^"^ coasidered bona fide 

k , , ■ 

AFFIRMATIVE ACTION PLANS 

__ The adverse iSpact of seniority systems' on Victims of prior 
discriminatory employment practices has' nqt been a^e-oSTy source of 
cbntroversy. Title Vll claims also have arisefi in a number of cases in- > 
volving modifications ih seniority systems to give pjeference to women 
and minoriues in eligil^lity for promotion and other job benefits or in 
prot^tion from layofrs. Such affirmative action plans, similar to 
awards _of re roactiv^ seniprity^ have an impact on the competitive 

Sl^^ ^T^^- ^"^"^^ '° s^terity adjustments for 

individual discrimijiation victims, class preferelial treatment benefits 
rertain class membere who have not personally suffered dlscrimina- • 
Hon. In some i^tantp affirmative action plans have been developed 
becau^ of s judicial finding of prior intentional discrimination in ^ 
ing and other personnel practices. In other situations eftployers Jiave 
voluntarl y -entered into Collective bargaining agreements tha^ ball for 
preferential treatmeht to compensate for pist discriminatory acts, even 
hough the prior acts have not r«ulted in legal liability. Such preFeren- 
of other Sploji ''^^"^"^^ ^ impairing vested seniority rights 
In a signjficant 1979 case. United Steelworkers of Ammcd^ Weber 

1^ ^^^'u^ ^\ "^^^'"P«"y'' preferential treatment of 
minonties did not abridge Tide VII even though it modified the use of 
s_ejmor1ty in aSvardlng job opportunity. The Kaiser Aluminum and 
Chemical Corporation had entered into a collective bargalninK aereg: 
ment w ith the union which included an affirmative action |lah 

M. W.ltleton v: InternaHdnal BHd. of Boilermaker. 686 F.2d 586 (TtH Cir. 1982). 
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stipUlatirig that half of the opening jn plant craft training programs 
would hc^feerv^ for black employee until the percentage of black 
craft workers in the plant approximated the percentage of blacks in the 
local labor market^*» The federal district court held that the affir- 
mative action plan violated Title VIU and the Seventh Circuit Court of 
Appeals affirmed, reasoning that all empjoj^enrpfeferencW based 
4ipdn race (including those preferences incidental to bona fide affir- 
mative action plans) violate Title Vll's prohibition against racial* 
discrimination in emplbymeht. Disagreeing, the Supreme Court held 
that Title VIFs prbhibitiph agilhst racial discrimination do« not con- 
demn all private, voluntary, race-cxniscious affirmative action plans to 
correct a racial Imbalance in traditionally segregated jobs. Although 
Titie3^II stipulates that riothihg contain^ in the law shali be inter- 
preted to "require" employers to grant preferential treatment based on 
race to remcsJy a de facto racial imbalance ^ong employes, the 
Court concluded that if Congress had intended to prohihii all race- 
corBcious afftrmative action, it would have substituted the phrase "re- 
quire or permit" for the word "require."*® 

While not dining prwisely the line of demarcation between per- 
missible and imperm^ibie affirmative action plans* the Court ruled 
that the chaHehged Kaiser p[an was on the permissible side of the line. 
The purposes of the plan mirrored those of thejtatute and did riot uri- 
riecesKa^^^^^ "trammel" the interests of white employes^ It neither re- 
qttired the discharge of white workers and their replacement with new 
black hirees, nor created ari absolute bar to the advancement of white 
employees because half of those trained in the program would be 
white. Moreover, the pian was a temporary measure, hot intended to 
maintain a specific racial balance, but simply to elimiriate a manifest 
racial imbalance. _ ^ 

Subsequently, the Supreme Court declined to review a decision in 
which the Sixth Circuit Court of Appeals upheld a voluntary affirmative 
action plan for the Detroit Police Fb^ which allowed black pfficeS to 
receive promotions to sergeant over white officers with higher 
numerical standings on the eligibility list.^' The appeals court cbricluded 

^13 y^S _ 193 11979)^ tl^^ tiijB Sapreme Court dellver«i its widely 

publiciz«j decision invalidating the ase of a Hgid quota system to guaranty a sp^fic* 
number of minorities In cadi entering niwlical school class at the University of Califomia- 
Pavi$.^hc Court fbuhd that the scparateadmteions system for minorities violated Title VI 
Of t he CivU Rights Act ^l5Mj(%i^hL^^ of a person on the basis of taceirbni 

■ P»'oe?«J?_<>r activity recf^vlnft federal funds) because nOnmlnbriU« were not eligible for 
the reserved- slots regardless of their qiiallf IcaUbhs. Regents of th^ Univ. of Cal. v. Bakke, 
438 U.S.2e5 p978): - - - 

40. a., 443 V.S.jki^^Ste alw Vilentjne v. Smith, 654 F.2d 503 (Sthieir. 1981): 
A^t\\ P^' Officers- Ass n V. Young, 608 F.2d 671 (6th Qr. 1979). cert. drtiJed, 
452 U.S. 938 (1981). 
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that the evidence substantiated priar facial discrimination by the 
police department which justified the preferential treatment of 
minorities. The court noted that patterns of discrimination which 
might hot r^ult In legal Tfability can nonetheless justify a race- 
conscious T^emedial plan under title Vil. The court further held that 
the city was not required to prove that the persons receiving prefereh- 
tiaj treatment under the affirmative action plan had been ihdividuallv 
subjected to discrimination, the court declared: 

[A] case involving a claim of discrimination against members of the 
white majority is not a simple mirror image of a case involving 
^ claims of discrimination against minorities: When claims are 
brought by members of a group formerly subjeeted to discrimina- 
tion the case moves with the grain of the Constitution and national 
P^^'f^'>; ^ A"'^ which seeks to prevent public action designed to 
alleviate the effects of past discrimination moves against the 
grain. . . 

Until recently, affirmative action plans usually were confined to hir'- 
ing and promotion quotas, but provisions addressing personnel layoffs 
^^X^..^^^^^ increasingly common. Plans that disregard seniority 
rights to preserve a designated percentage of women and/or minority 
employees are particularly tfoublesome because such preferential 
treatment can result in other employe^ losing their jobs. Many cases 
pertaining to preferential layoffs in school districts have focused on ' 
desegregation decrees that include employm^jnt goals and quotas to 
remedy constitutional and statutory violations of students' rights. 
Rights guaranteed by the equal protection clause and Title VI have 
oft^h been at issue in these cases.** However, some challenges to the use 



42. M., 608 F;2d^ 697. While TOhc|uding lhaj^ the afrirmaUve action pjan did not 
violate Title VI or Title Vll^lhe cfsc was remanded for additional consideration of the 
*^/»"^^^*^l*°"»|]»^« _Th^^ several criteria for the lower court to use 
!n j*^^inK t_he_ constitutional of the plan Inclodlng operaMonal heed for the plan, 
rv Idt nce r)f prior discrimifi«Uon leading 16 the current racial Imbalance, and lack of alter' 
nalhe itieans to correct the Imbalance in the forseeable future^ 

43. For example the First Circuit Court of Aj)pealj upheld an affirmative action plan 
»VP«':^oLa ^desegregation qrdler in^t School District. The court reasoned that 
v^ilhouj the plan, stipulating that minoriiies must malhtaih 20 percent of the tcichihgdjv 
rxAitlnns regardless of their scnIoHty. efforts made in remedying intentional discrimlna- 
tir>n m the «?hbo] district wdiild be eradjcated through layoffs necessitated by declining 
irirdllm Morgan v OJlry^nl. 67j_F.2d 23 (jst Cir. 1982), cert, denied sub now, 

A^yn 9^ School Adm rs and Supervisors v. Morgan, 103 S; Ct; 62 (1982), In cdn- 
trust. thf Sixth Circuit Court of Appeals recently reached ah opposite cbncluslbn. reyers- 
iMK u district cf)urt < order which imposed a racial quota on the Kalamazoo School 

V*^'^'^^'"J? contractual rights of non- 

iiMr»orihfN Thf appcaN Cfiurt held that the district court erred by Imposing a quota ^f 
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of quotas in reduction in force policies hive focused in part on Title VII 
claims, and courts Have rendered conFlifiting ruling regarding the Title 
VII rights at stake. 

For example, in 1982 a Michigan Federal district court rejected 
federal constitutional and federal and slate statutory challenge to a 
school district's affirmative action plan deigned to maintain a faculty 
racial cpihpbsitibh roughly approximating that of the student body.^^ 
Although the Title VII charge was dismissed for Jurisdictional reasons 
{b^^ausethe plaintiffs had not. obtained a notice of right-to-sue from 
EEOC), the court noted that Title VII db^ not require a judicial find- 
ing of ihtehtibhal discriminatlbh before ah emplbyer can institute an 
affin^ative action plan, The court concluded that the historical 
^tchfohic ahd^^ubstahtial" uhderrepr^htatibh bf black teachen in the 
district justifie<j the temporary implbsitiph of racial quotas in reducing 
p^sdniiel. The cblirt further reasbhed that it was apprbpHate to com- 
pare the percentage of minority teachen tb the percentage bf minority 
students in the district rather than to relevant labor force data because 
minority teachers provide imjwrtanrtble models for ihihbrity pupils. 

The following year, however, a f er^isylvahia fwleral district cburt 
^®^i?^_^P_Tit[e Vll^in strf]^^^ a school district's use of racial 

quotas to maintain^ not merely achieve, raciaiiy balanced school 
faculties.^* The court reasoned that racial quotas may be necessary 
under certain circumstance to attain racially balanced staffs, but per- 
manent quotas tb preyerbe _ exis^^ racijal percentage constitute 
discrimination under Title VII. The court distinguished the impbsitjbn 
^_9"^A^A^J'^"^®My ^ '■'^^iai imbalance, such as the plan upheld in 
Weber, from a quota used to niaintain a specific racial composition. In 
the latter instances, the court held that nondiscriminatory alternatives 
must be pursued. _ _ _ 

Several years earlier a California federal district court found that the 
Sari Frariciscb Schbbl Bbard*s reblutibh, requiring the attainment of a 
'^specified percentage bf mihbrity admihistratbrs, 'meant that virtually 



'"^"^'^^^y } l'^?L'"l^ ^ 'll"A"A*!"*?^A.'^^ record _d_<^_poi 

deinbnstr^^^^ that nuUificat^^ of white teachers 

D«^aryjp Wndlcate the rtudents^constt Oliver kdamizoo Bd. of 

Educ, 706 F^2d 757, 764 (6* Cir. 1983): In May. 1983. Jhe Boston Teachers Union peti- 
tioned the Supreme Court i second Ume to itrike dbwn^ the Boston SchooJ District's 
racially- based layoff system because of ^le similarity between the Kalamazoo and Boston 
Education pallx^ay 25.^ 1983, at 5. For a discussion of constitutional and Title VI 
jssu« involved in controversies over preferential treatment provtsions. gee Mbnique 
Clague's chapter in this book: 

44; Wygint v. Jackson Bd. of Educ, 548 F. Suj^p. 1195 jE.D. Mich. 1982). 

A^: J^"9'"nfc^^ 555 F. Supp. 249 (E.D. Pa. 1983). See 

qUo Bacica v. Board of Educ. of the School Dist. of the City of Erie, 451 F. Supp: 882 
(W.D. Pa. 1978). : 



15 



148 / School taw Update 

all administrative layoffs would be nonminorities and appointments 
would be minorities.** The court concluded that the resolution was not 
justified b^ause there was' no evidence of p^t discrimination in hiring 
administrators; indeed, several steps had been take^r^to increase the 
hiimber of minority administrators. The resolution which fbr«:lbsed 
employment to nonminorities was found in violation of Title VII aiid 
the equal protection clause; In subsequent casesr however, the Ninth 
Circuit Court of Appeals has ruled that a finding of unconstitutional 
discrimination is not required before employers can impose quotas to 
protect minorities from layoffs. In 1981_the appeals boiirt held that 
Title VII does hot bar negotiated affirmative action plSiis that 
disregard senibrity rights, reasbhihg that "seriibrity is merely ah 
ecb no iTlSc^r i^h t which the u hi bhs nri ay elect to b a r gai h away. 

Mixed messages have been even emanated from;a single court: For 
example, in 1976 the Second Circuit Court of Appeals struck down the 
use of racial quotas in the New York City School District's personnel 
reduction policy.^* The lower court had ordered the school district to 
maintain designated percentages of black and Puerto Rican supervisory 
personnel, ijsulting in whites with greater seniority being released. 
Reversing the order, the appeals court held that "the non-remedial 
distortion of a seniority system through preferential treatment based 
solely upcui race is a form oF reverse discrimination specifically 
prescribed" by Title VII. The court found that a facially neutral eje- 
cting plan, operating on the cohcept of "last hired — first firi^d,** 
would not unlawfully discriminate against minoi^i^ who are dis- 
propbrtionately affected. The court cbhttasted the permissible use of 
quotas in 'hiring practid^ to remedy past discrimihatibh from the im- 
permissible use of quotas in excessi]|g practices that disregard a 
neutrally applied seniority system. The court reasoned that while the 
impbsitibh bf laybff qiibtas abridges Title VII, constructive seniority 
fbr specific eihjplbyees may be ah apprbpriate award witK evidence that 
the individuals have beeh victims bf hirihg discrimihatibh. 

In 1983, however, the same cbUrt rulied that Title VII's immlihity fbr 
seniority systems that are established and maintained without 



discriminatory intent does hot pfecludiB the federal judiciary frbm 
ordering modifications in the application of sehidfity rights tb 



46: Anderson v. San Frahciscb Unified School Dist.. 357 F. Supp. 248 (N.C. Cal. 

1972). 

47 TanRren v. Wackenhut Seryicta, BM F 2d^^^^ i98l). See also 
Za5law3Jsyv. Boardof Educ.of t^AngeJc$»6I0F.5d6eM9theif. I©7S>, 

48 Chancer. Board of Examiners and Bd. of Educ: of the CUy of New York. 534 F.2d 
fWI {2d Cir. 1976), cerf. df^<^. 431 U^S. 965 (1977). 

49 id. . 534 F.2d at 998. See abo Jersey Central Power and Light Co. v. Local tJnlons 
<ifllR-inl jBhd of FIcK?. Workers. 508 F.2d 687 (3d Cir. 1975). 
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correct constitutional violations,*^ The court held that such relief is 
necessary to remedy unconstitutional discrimination such, as 
mainter^ance of a segregated school system. The appeals court cphclud- - 
ed that the district court hadjiot abused its discretibh in imposing hir- 
ing and layoff quotas in the Buffalo School District to guarantee that 
the existing ratio of minority to majority teachq^ wo^^ 
tainied. But the part of the lower court's order calling ^or racial quotas 
in recalling excessed teachers was reversed, ' 

in a recent case the First Circuit Gourt of Abpeals declared that 
remedial efforts to overcome the effects of past discrimination heed not 
be color-blind and neither Teamsters nbr Americi^h Tobacco preclude # 
a court "in a litigated discrimination case to ensure that relief already 
ordered [is] not . . . eviscerated By sehiorit^basjed layoffs. To hold a 
seniority system inviolate in such circumstances >^buld make a mockery 
of the equitable relief already granted. """ Accordingly, the court held 
that the Title VII entitlement to relief for prio| dlscrimihatdry prac- 
tice prevails over the MassAchusetts civil servic^ law requiring layoffs 
X in reverse sehidrity order. The appeals court reasoned that under the 
\ court order, prohibiting the Bostoh^olice and jrire Departments from 
Veducihg the current level of minority represeiT^atibri, staff reductions 
were intended tb bperate within the seniority tew, with mddificatidns 
"to the extent h«:^ary tb preserve the iritegratton already achieved,"" 
Recbghizihg the sighificarit difference between hifjng and promotion , 
quotas and a racial ratio insulating minorities ^rom layoffs (because in 
the iattier situations noniriindrities with greater isenibrity lose their 
jdbs), cdui-t ndnetheless endorsed the preferential staff reduction 
plan. The cduft cdncluded that an award o| retroactive seniority to 
individual^ minority employees would not bej an^afpropriate remedy 
because the racial imbalance of the department r^ither than individual 
relief wa^j^at issue: Finding the court-ordered |lpercentage of minorities 
that must be maintained in the department ;to be "reasonable," the 
court noted that it was justified by a "compelling need'* for racially _ 
balanced fire and police departrrients in a large metropolitah_city with ' ^ 
a jninority population more than double the quota imposed. The court 
held that "there is nothing magical Sbout sehibrity, and here commbh 
sense suggests that it should be tempered by bther entirely ratibhal 
: : ^ :l 

50. Arthur V. Nyquist, 712 816 j^d Cin 19^^^ 

51. ' Boston chapter, NAACPv. Beecher. 679 F.M 965;974*9_75 list Cir. lM^^ 

and remanded, 103 S: Ct 2076 (1983) (per curiam). See also Jitown v. Nceb, 644 F.2d 551 
(6th Cir. 1981) in which the appellate court upheld a consent decree preventing the city of 
Toledo from laying off minority fire fighters. The court *noted thaj "while a bona fide 
seniority system may not jtselX violate system caji hot be allowed to obstruct 

remedies designed to overcome past discrimination." Id. at 564. 
52; 679 F:2d at 975; 
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consideratloiB so that the racial equity achieved at considerable effort 
m the past decade not be erased."" The coart farther declared: 

TO a minority police officer or fire fighter hired within the last 
ten years, the impbsiti* of a rigid last hired, first fired seniority 
system would only mean that once again the dominant white cul: 
jure had prolected ite own kind at the expense of blacks and 
hispanics. If theev.l of racial discriminatjon is-to be fought openly 
we must not allow Ourselves to be caught in a semantic ^eb of 
^ aphorisms such as "reverse discrimination" that in the final 
analysis serve only to-perpetuate the discrimination of the past:" 

The United St9t« Supreme Court agreed to review this case, and the 
Justice Department submitted^ frierid:of-the-court brief on behalf of 
the nonminority plaintiffs, arguing that a seniority system cannot be 
overturned to protect minorities who were hired under an affirmative 
action decree. The brief asserted that "there is ind^d something verv 
important, if not -magicar. about seniority systems . . . and the rights 
they grant to employees."" However, in MSy 1983 the Supreme Court 
side-stepped the merits of this case, vacating the appellate court s deci- 
sion and remanding the case for additional consideration bwause the 
Vircumstances surrounding the controversy had changed. In its per 
curiam order, the Supreme Goart noted that Massachusetts had recent- 
ly enacted legislation providing the city of Boston with he^^?revenues 
requiring reinstatement of all police and firefighters laid off durine the 
[?^"pS' protecting these persons from future layoffs for 

tiscai^ reasons, arid requiring minimum staffing levels iri the depart- 
m(^ through Jurie 30. 1983." 

/^htB. the Tide VII rights at stake when seniority provisions are 
/humfied by court-ordered hiring and layoff quotas temairi uriclear 
bome courts have recognized that the imposition of racial quotas which 
abrogate seniority rights should be strictly scrutinized and upheld Orily if 
necesary^ (not merely reasOriable) to cure constitutional violatiOris 
and |f the reverse discriminatory effects are not experienced by a small 
Dumber of "readily identifiable iridividuals.'« Although tQ date the. 
Supreme Court has declined to address charge of reverse discrimination 

n '*=!I^;.^'f As»cjatipn AgaLiut\blscrimlB«lon litEiiipldyiiienl v £itv S 



Inc^, 503 F. Supp. iCM5 (E D. Pa. 1980): 

54. /dL, e79 F.2dat979: ^ 

55. Educadon DaJly. December 21, 1982 at C 
56 103 Srct 2076 (1983). 

57. See Oliver v. Kalamajcoo Bd. of Educ,^706 F;2d 757 7rci mth nir U « ~ 

v,o:Bcy.„.,671F.2d 23.28( 

honal Servlcei. 520 F.2d 420, 429 (2d Clr. 1975)^ ^ ^-orrec- 
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in connection with remedial layoff quotas, it s^ms likely thtt such 
cliiims will increase until the high court clanfi« the applicable leeal 
principles. * * 

A cbritroversy Involving the implementation and modification of a 
consent decree embodying an affirmative action plan for Memphis, 
Tennesee firefighters may provide the vehicle for such clarificatidh 
because the Supreme Couft recently agreed to revi§.w the case:" the 
Sixth eircah Court of Appe^^ that the "reasonable" consent 

decre^ endorsed by Jhe federal district court furthers the lepimate in- 
terest of assuring equal employment bppbrtuhities by imposing hiring 
and promotion racial quot^: Nonmindrity firefighters petitioned to in- 
tervene, aUeging that the decree results in reverse discrimination and 
that other alternatives are available td remedy past discPimination 
against minorities without shifting discfimiriatibh to noruninorities. 
The appeals c^urt held^hat the district court did not ibuse its discre- 
tion in ruling that the motion to intervene was untimely, noting^ that 
the hdhminority petitioners had ample^opportunitles to air their objec- 
tions td the consent decree before it waskdopted," The appeals court 
further held that the districF court acted appropriately in modifying 
the decree after an unanticipated deficit in the city s projected budget 
pfdmpted proposed layoffs. Reasoning that the lower court has "ah af- 
fifmative duty td protect the integrity of its decree" by "ndt allowing 
unexpected events to eradicate the progress made pursuant to an affir- 
mative actidn plah,"«o the Sppeals court ruled that the trial court acted 
within its equity jurisdiction in overriding the anion's seniority pfdvi- 
s[on and enjoining the city from .reducing the percentage of rninoritics 
in certain job c^egdries. The appeals court found that the implemen- 
tation and modificatidn of the cdasent decree did not conipromise any 
'legally protected interest" of ridrimirionties, rejecting the reverse 
discrimination charges as '^impermissible collateral attacks/**^ The 
court further noted that nonmindrities had benefited from practices 
that brought on_the consent decreevSubstahtial attention is focused gn 
this case in hopes ^hat the Supreme Cdurt will clarify the legality of af- 
firma^tve action plans that alter the dperatidh of bona fide seniority 
systems. 



Cr^|4frff9^)^^^ ^'"^ -^^^ ^^"^ ^rGnted, 103 S. 

rfe^^1o3*^i.l/|?ij^^ '^^''^ Fire bep-t. 679 F.2d 579 (6th Cir: 1982). cert. 

60 679 F:._2d a_t 5^7.560. Retognizing tfie sensitive nature of racial rati<K, the court 
1^.1"" relationship bet>te*n the magnitude of the imbalance and the 

^s^rert^h of the^oak.^ The court reasoned that_racialrati(M are "particularly appropriate 
where the racial imbalance is highly disproportionate." id, at 553 

61. Id. at 558. . f 
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Title VII litigation involving seniority rights seems d^ined td con- 
tinue with the legal issues becoming increasingly complex. While the 
federal judiciary has ordered the award of retroactive seniority to vic- 
tims of post-Title VII discrin^atjon in hiring arid promotion prac- 
tices, such relief has been triggered by discrimiriatbry acts apart from 
the adoption or application of a seniority system. For example, seniori- 
ty adjustments have been awarded to victims of the pbst^Act practice oF 
conditioriirig.eriiploymejit eligibility on the results of a test that has not 
been validated as jbb^related. 

Plaintiffs have ribt been as successrul in claims that the bperatibri bf a 
seniority syste#i per se violates Title VII because of its disparate iriipact 
on mmorities or Wbmeri. The Supreme Court has rendered several re^ 
cent decisions makirig it mbre difricult to individuals to challerige the 
adverse effects of rieutrally applied seniority systems: Both pre- arid 
post-Title VII seriiority systems that are established and maintairied 
without anlawful motives Have been upheld, even though thesystenis 
perpetuate the effects of pribr discrimination." In short. Title VII's im- 
munity For-bona fide" seriibrity systems immunizes aU systems from 
disparate impact suits because lawful intent has been interpreted as the 
essence of bona fide status. 

^More controversial than claims bf discrimination in the application 
of seniority provisions are cjaims of "reverse discrimination" in connec- 
tion with modifications in seniority systeriis to give preference to 
minorities and/or women, particularly iri cbririection with staff reduc- 
tion practice. Sensiti ve qu«tions have beeri raised regarding the extent 
that class prefirentiaJ treatment is required tb cdriipehsate for past in- 
tentional discrimination a n*<he extent that it is allowed to correct a 
racial of gender iipbalance in the absence of pribf uricbrisMtutlonal 
acts. Is such class preferential treatment Justified because iridividual 
relief for discrimination victims (e.g., retroactive senibfity. back pay) 
IS, not sufficierit tb eradicate traditional^ patterns bf employment 
discriminatiori? Is it appropriate for white malra to suffer sbme present 
disadvantage (everi thbugh they personally are not guUty of 
discriminatory practices) because members of their class have eriibyed 
past advantage accruirig frbrri the discriminatory treatment of womeri. 
a^d minoriti«? What cbnstitutes a "compelling need" to Justify prb- 
tecting women and minorities frbrri laybffs? 

.Courts have not answered these questions in unison. In several cases 
cbCrts have concluded that terilpbrary hiring, promotion and layoff 
afiotas ^are required to compensate for prior class discrimination 
although the individuals benefited may ribt havesuffered discrimination 
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themselves. Even in some situations where no legal liability e^^ts, some 
courts have reasoned that Title VII allows employers to negotiate affir- 
mative action plans that modify seniority systems to protect wom^- 
and/or minorities if there is evidence of a sufficient statistical disparity 
in the cpinpbsltibh of the work Force." However, other courts have 
reasoned that Title VII allows such pref^rehtial treatment only to.at- 
taih, but hot to maintain, a racial or gender balance. Vntil the United 
States Supreme clarifies the legal status of court-ordered and 

voluntary affirmative action plans that alter the oj^ratipn of bona fide 
seniority systems,^ it seems Hkely that individuals displaced in the 
seniority hierarchy by such plans will cbhtihiie to assert that they have 
Title 'VII rights at stake. 



62. Sec United Steelwbrlcersv. Weber, 443 U S. 193. 208(1979): Detroit Police Officers 
V. Young. eOSF.Sd 671. 694:698 (6th Cir. 1979). 
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